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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Internal Revenue Service has issued guidance, through Notice 2010-84, on 
in-plan Roth rollovers.  The deadline for amending a Revenue Code section 401(k) 
plan that has adopted an in-plan Roth rollover option is the later of: (1) the last day of 
the plan year in which the amendment is effective or (2) December 31, 2011.  The 
deadline for most 403(b) plans has been extended indefinitely. 

 
Under the Small Business Jobs Act of 2010, signed into law on September 27, 2010, effective for 

distributions made after September 27, 2010, 401(k) and 403(b) plans can permit participants to make in-
plan Roth rollovers of their pre-tax contributions.  (See our Bulletin No. 10-96.)  In Notice 2010-84, the 
IRS has issued formal guidance regarding the implementation of an in-plan Roth conversion feature.  
Informal guidance had been previously issued in the October 1, 2010 issue of the Employee Plan News, the 
IRS' newsletter. 

 
Pursuant to Notice 2010-84, the deadline for amending a 403(b) plan will depend upon whether the 

plan has preserved its remedial amendment period pursuant to Announcement 2009-89 (i.e., among other 
things, was a 403(b) plan document adopted on or before December 31, 2009 or, if later, what was the date 
on which the plan was established?).  (See our Bulletin No. 10-05 regarding Announcement 2009-89.)  If a 
403(b) plan's remedial amendment period has been preserved, the deadline for adopting a conforming 
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amendment will be the later of: (1) the end of its remedial amendment period (to be established under 
forthcoming IRS guidance); or (2) the last day of the first plan year in which the amendment is effective. 

 
Among other things, the following was addressed in Notice 2010-84: 
 
 In-plan Roth rollovers are permitted only if a participant has experienced a distributable event.  

Although a plan cannot restrict currently available distribution options, it can be amended to 
create additional distributable events and restrict distribution upon those additional events to in-
plan Roth rollovers. 

 
 In-plan Roth rollovers are not treated as distributions for purposes of sections 72(p) (relating to 

loans), 401(a)(11) (relating to spousal consent), 411(a)(11) (relating to participant consent for 
balances exceeding $5,000), and 411(d)(6) (relating to the elimination of optional forms of 
benefit). 

 
 The 402(f) notice must be revised to reflect the in-plan Roth rollover feature.  Safe harbor 

language was included in Notice 2010-84. 
 

 Participants are not permitted to unwind an in-plan Roth rollover. 
 

 In-plan Roth rollovers are not subject to 20% mandatory withholding.  As a result, a participant 
electing an in-plan Roth rollover may want to increase withholding in order to avoid an 
underpayment penalty. 

 
 Generally, income resulting from the in-plan Roth rollover is included in the year of the 

rollover.  However, a special rule applies for in-plan Roth rollovers that take place in 2010.  
Income resulting from in-plan Roth rollovers that occur in 2010 are includible in income on a 
pro-rated basis during 2011 or 2012, unless the participant elects to include the entirety of the 
income in 2010.  There is an acceleration of income rule if a participant making an in-plan Roth 
rollover in 2010 takes a distribution prior to 2012. 

 
 Section 72(t) tax will not apply to the income resulting from an in-plan Roth rollover.  

However, a section 72(t) recapture rule may apply if a participant takes a distribution of 
amounts attributable to an in-plan Roth rollover within the five-year period beginning on the 
first day of the plan year in which the rollover occurred. 

 
 Notice 2010-84 sets out allocation rules for distributions made from an in-plan Roth rollover 

account, which becomes particularly relevant if the income acceleration rule and/or the 
section 72(t) recapture rule applies. 

 
 Only participants, spousal beneficiaries, and spousal alternate payees can elect an in-plan Roth 

rollover. 
 

 An in-plan Roth rollover feature is permitted only if the plan already has a qualified Roth 
contribution program in place.  For purposes of this rule, a program is considered "in place" on 
a given date only if employees are given an opportunity to elect on that date to have designated 
Roth contributions made to the plan.  Of note here is that if a plan does not currently have a 
Roth contribution program in place and is implementing one in order to add the in-plan Roth 
rollover feature, the amendment to reflect the new designated Roth contribution feature is not 
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required until the deadline for adding the in-plan Roth rollover feature (i.e., the later of the last 
day of the plan year in which the amendment is effective or December 31, 2011). 

 
Any AALU member who wishes to obtain a copy of Notice 2010-84 do so through the following 

means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org 
and enter the Member Portal with your last name and birth date and select Current Washington Report for 
linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 
Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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